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REPORT DATE: 00/00/C0
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SUPERVISOR: :
6. PERSON IN CHARGE: : 7. DATE FILED: 04/08/05
8. DOCKET NO: A-125138 : 9. EFFECTIVE DATE: 00/00/00

PARTY/COMPLAINANT :
RESPONDENT/APPLICANT: COMMERCE ENERGY, INC

COMP/APP COUNTY: UTILITY CODE: 125138

ALLEGATION OR SUBJECT

JOINT PETITION/APPLICATION OF ACN ENERGY, INC., AND COMMERCE ENERGY, INC.,

FOR APPROVAL TO TRANSFER NATURAIL GAS SUPPLIER LICENSE FRCOM ACN ENERGY, INC.,
TO COMMERCE ENERGY, INC. DOCKET NUMBERS: ACN ENERGY A-125014F2000 AND COMMERCE
ENERGY, A-125138.
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™ ! DERRICK PRICE WILLIAMSON Gy
D O C U M F N T DIRECT DIAL; (717) 237-5446 %}?
=18 E-MAIL ADDRESS: DWILLIAMSON@MWN.COM
FOLDER April 8, 2005

James J. McNulty, Secretary VIA HAND DELIVERY
Pennsylvania Public Utility Commission

Commonwealth Keystone Building -
400 North Street, 2nd Floor / ] A4S/ 3y

Harrisburg, PA 17120

RE: Application of Commerce Energy, Inc., for Approval to Offer, Render, Furnish,
or Supply Natural Gas Service as a Natural Gas Supplier to the Public in the
Commonwealth of Pennsylvania; Docket No.

Dear Secretary McNulty:

Please find enclosed for filing the original and three (3) copies of the Application of
Commerce Energy, Inc. ("Commerce Energy") for Approval to Offer, Render, Furnish, or Supply
Natural Gas Service as a Natural Gas Supplier to the Public in the Commonwealth of Pennsylvania,
Also enclosed is a check in the amount of $§350.00, in the nature of an application fee, with
respect to this Application. Please note that the Applicant respectfully requests expedited
treatment of the Application and Commission action on the Application at either the May 5,
2005, or May 20, 2005, Public Meeting,

Pursuant to Commission requirements, all necessary parties have been served with a copy of
this Application, as evidenced by the attached Certificate of Service. Please date stamp the enclosed
copy of this transmittal letter and kindly return it for our filing purposes. Thank you.

Sincerely,
McNEES WALLACE & NURICK LLC
errick Price WilliangSgn
Charis Mincavage

Counsel to Commerce Energy, Inc.

Enclosures
c James Shurskis, Bureau of Fixed Utility Services (via hand delivery)
Certificate of Service

PO. Box 1166 » 100 PINE STREET * HARRISBURG, PA 17108-1166 « TEL: 717.232.8000 « Fax: 717.237.5300 * WWW.MWN.COM

HazLeTON, PA * LANCASTER, PA « STATE COLLEGE, PA « CoLumMBus, OH « WasHINGTeN, DC TJ\)\



CERTIFICATE OF SERVICE

I hereby certify that [ have this day served a true copy of the foregoing document upon the

by a participant).

participants listed below, in accordance with the requirements of Section 1.54 (relating to service

VIA FIRST-CLASS MAIL

Irwin A. Popowsky

Office of Consumer Advocate
5th Floor, Forum Place

555 Walnut Street
Harrisburg, PA 17120-1921

William Lioyd

Commerce Building, Suite 1 102
Office of Small Business Advocate
300 North Second Street
Harrisburg, PA 17101

Commonwealth of Pennsylvania
Department of Revenue

Bureau of Compliance
Harrisburg, PA 17128-0946

Office of the Attorney General
Bureau of Consumer Protection
Strawberry Square, 14th Floor
Harrisburg, PA 17120

Kevin Carrabine

PECO Energy Company
2301 Market Street

P.O. Box 8699

Philadelphia, PA 19101-8699

ol ez

Charis Mmca\\fage

Dated this 8" day of April, 2005, in Harrisburg, Pennsylvania.
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Commerce Energy, Inc.,

for Approval to Offer, Render, Furnish, or : ?7 : 3 ’?
Supply Natural Gas Service as a Natural : Application Docket: ‘ 5 / 5
Gas Supplier to the Public in the :

Commonwealth of Pennsylvania

APPLICATION OF
COMMERCE ENERGY, INC.

DOCUMENT
FOLDER

Derrick Price Williamson
Charis Mincavage

McNees Wallace & Nurick LLC
100 Pine Street

Harrisburg, PA 17108

Tele.: 717.232.8000

Fax: 717.237.5300

Counsel to Commerce Energy, Inc.

Dated: April 8, 2005
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BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Commerce Energy, Inc., for approval to offer, render, furnish, or supply natural gas
supply services as a Natural Gas Supplier to the public in the Commonwealth of Pennsylvania.

To the Pennsylvania Public Utility Commission:

IDENTITY OF THE APPLICANT: The name, address, telephone number, and FAX
number of the Applicant are:

Commerce Energy, Inc,
600 Anton Boulevard
Suite 2000

Costa Mesa, CA 92626

Telephone: 714.259.2500
Facsimile: 714.259.2501

Please identify any predecessor(s) of the Applicant and provide other names under which the
Applicant has operated within the preceding five (5) years, including name, address, and
telephone number.

See Attachment A, the Joint Petition of ACN Energy, Inc., and Commerce Energy, Inc.,
for Approval to Transfer a Natural Gas Supplier License from ACN Energy, Inc., to
Commerce Energy, Inc, ("Joint Petition"). The Joint Petition sets forth the substantive
information regarding this issue.

CONTACT PERSON: The name, title, address, telephone number, and FAX number of the
person to whom questions about this Application should be addressed are:

Derrick Price Williamson, Esq.
Charis Mincavage, Esq.
McNees Wallace & Nurick LLC
100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166

Telephone: 717.232.8000
Facsimile: 717.237.5300



CONTACT PERSON-PENNSYLVANIA EMERGENCY MANAGEMENT AGENCY:
The name, title, address telephone number and FAX number of the person with whom
contact should be made by PEMA:

Anthony Cusati, II1
Commerce Energy, Inc.
32991 Hamilton Court
Farmington Hills, M1 48334

Telephone: 248.699.3481
Facsimile: 703.935.1267

ATTORNEY: If applicable, the name, address, telephone number, and FAX number of the
Applicant's attorney are:

Derrick Price Williamson, Esq.
Charis Mincavage, Esq.
McNees Wallace & Nurick LLC
100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166

Telephone: 717.232.8000
Facsimile: 717.237.5300

REGISTERED AGENT: If the Applicant does not maintain a principal office in the
Commonwealth, the required name, address, telephone number and FAX number of the
Applicant's Registered Agent in the Commonwealth are:
CT Corporation
1515 Market Street, #1210
Philadelphia, PA 19102
Telephone: 215.563.7750
FICTITIOUS NAME: (select and compiete appropriate statement)
[ 1 The Applicant will be using a fictitious name or doing business as (“d/b/a”):
Attach to the Application a copy of the Applicant's filing with the Commonwealth's
Department of State pursuant to 54 Pa. C.S. §311, Form PA-933.
Or

The Applicant will not be using a fictitious name.



BUSINESS ENTITY AND DEPARTMENT OF STATE FILINGS: (select and complete
appropriate statement)

] The Applicant is a sole proprietor.

If the Applicant is located outside the Commonwealth, provide proof of compliance with 15
Pa. C.S. §4124 relating to Department of State filing requirements.

or
The Applicant is a:

domestic general partnership (*)

domestic limited partnership (15 Pa. C.S. §8511)

foreign general or limited partnership (15 Pa. C.S. §4124)
domestic limited liability partnership (15 Pa. C.S. §8201)
foreign limited liability general partnership (15 Pa. C.S. §8211)
foreign limited liability limited partnership (15 Pa. C.S. §8211)

Uoooon O

Provide proof of compliance with appropriate Department of State filing requirements as
indicated above.

Give name, d/b/a, and address of partners. If any partner is not an individual, identify the
business nature of the partner entity and identify its partners or officers,

(] Ifa corporate partner in the Applicant's domestic partnership is not domiciled in
Pennsylvania, attach a copy of the Applicant's Department of State filing pursuant to 15

Pa. C.S. §4124.
or

The Applicant is a:

[ ] domestic corporation (none)

foreign corporation (15 Pa. C.S. §4124)

[ ) domestic limited liability company (15 Pa. C.S. §8913)

[] foreign limited liability company (15 Pa. C.S. §8981)

[ ] Other

Provide proof of compliance with appropriate Department of State filing requirements as
indicated above. See Attachment B, Additionally, provide a copy of the Applicant's
Articles of Incorporation. See Attachment C, which provides a copy of the Articles of
Incorporation of Commonwealth Energy Corporation. See also Attachment D, which
provides an Amendment to the Articles of Incorporation referencing the name change
from Commeonwealth Energy Corporation to Commerce Energy, Inc.



(ive name and address of officers.

Peter Weigand, President
600 Anton Boulevard, Suite 2000, Costa Mesa, CA 92626

Richard Boughrum, Chief Financial Officer, Treasurer, and Secretary
600 Anton Boulevard, Suite 2000, Costa Mesa, CA 92626

The Applicant is incorporated in the state of California. See Attachment C, which
provides a copy of the Articles of Incorporation of Commonwealth Energy Corporation.
See also Attachment D, which provides an Amendment to the Articles of Incorporation
referencing the name change from Commonwealth Energy Corporation to Commerce
Energy, Inc.

AFFILIATES AND PREDECESSORS WITHIN PENNSYLVANIA: (select and
complete appropriate statement)

Affiliate(s) of the Applicant doing business in Pennsylvania are:
Give name and address of the affiliate(s) and state whether the affiliate(s) are jurisdictional
public utilities.

See Attachment A, which provides information regarding this issue.

Does the Applicant have any affiliation with or ownership interest in:

(a) any other Pennsylvania retail natural gas supplier licensee or licensee applicant,
(b) any other Pennsylvania retail licensed electric generation supplier or license
applicant,

(c) any Pennsylvania natural gas producer and/or marketer,

(d) any natural gas wells or

(e) any local distribution companies (LDCs) in the Commonwealth

If the response to parts a, b, ¢, or d above is affirmative, provide a detailed description and
explanation of the affiliation and/or ownership interest.

See Attachment A for a detailed description and explanation of the affiliate interests.
[ Provide specific details concerning the affiliation and/or ownership interests involving:
(a) any natural gas producer and/or marketers,
(b) any wholesale or retail supplier or marketer of natural gas, electricity, oil, propane
or other energy sources.

Not applicable.

Provide the Pa PUC Docket Number if the applicant has ever applied:



(a) for a Pennsylvania Natural Gas Supplier license, or
(b) for a Pennsylvania Electric Generation Supplier license.

See Attachment A for information regarding this issue.

[ ifthe Applicant or an affiliate has a predecessor who has done business within
Pennsylvania, give name and address of the predecessor(s) and state whether the
predecessor(s) were jurisdictional public utilities.

Not applicable.
or

The Applicant has no affiliates doing business in Pennsylvania or predecessors which
have done business in Pennsylvania.

See Attachment A for information regarding this issue.

APPLICANT'S PRESENT OPERATIONS: (select and complete the appropriate
statement)

The Applicant is presently doing business in Pennsylvania as a

natural gas interstate pipeline.

municipal providing service outside its municipal limits.
local gas distribution company

retail supplier of natural gas services in the Commonwealth
a natural gas producer

Other. (Identify the nature of service being rendered.)

OO0 B

Commonwealth Energy Company d/b/a electricAmerica, Inc., is doing business in
Pennsylvania as an Electric Generation Supplier in the PECO Energy Company service
territory. The entity is being renamed Commerce Energy, Inc. See Attachment A.

or
[ ] The Applicant is not presently doing business in Pennsylvania.
APPLICANT'S PROPOSED OPERATIONS: The Applicant proposes to operate as a:

Supplier of natural gas services.

Municipal supplier of natural gas services.

Cooperative supplier of natural gas services.

Broker/Marketer engaged in the business of supplying natural gas services.
Apggregator engaged in the business of supplying natural gas services.
Other (Describe):

OO0



10.

1.

12,

13,

PROPOSED SERVICES: Generally describe the natural gas services which the Applicant
proposes to offer.

Commerce Energy, Inc., intends to engage in the retail sale of natural gas in the
residential, commercial, and industrial markets in PECO Energy Company's service
territory. See Attachment A for additional information.

SERVICE AREA: Generally describe the geographic area in which Applicant proposes to
offer services,

Commerce Energy, Inc.'s, marketing area will initially encompass the entirety of PECO
Energy Company's service territory.

CUSTOMERS: Applicant proposes to initially provide services to:

Residential Customers

Commercial Customers - (Less than 6,000 Mcf annually)
Commercial Customers - (6,000 Mcf or more annuaily)
Industrial Customers

Governmental Customers

All of above

Other (Describe):

BE NN RN

START DATE: The Applicant proposes to begin delivering services upon receipt of its
Natural Gas Supplier license from the Pennsylvania Public Utility Commission.

NOTICE: Pursuant to Section 5.14 of the Commission's Regulations, 52 Pa. Code §5.14,
serve a copy of the signed and verified Application with attachments on the following:

Irwin A. Popowsky Office of the Attorney General
Office of Consumer Advocate Bureau of Consumer Protection
5th Floor, Forum Place Strawberry Square, 14th Floor
555 Walnut Street Harrisburg, PA 17120

Harrisburg, PA 17120-1921
Commonwealth of Pennsylvania

William Lloyd Department of Revenue
Commerce Building, Suite [ [ 02 Bureau of Compliance
Small Business Advocate Harrisburg, PA 17128-0946

300 North Second Street
Harrisburg, PA 17101



Any of the following Natural Gas Distribution Companies through whose transmission and
distribution facilities the applicant intends to supply customers:

NUI Valley Cities Gas (NUI Transportation Services)
Mike Vogel

PO Box 31 75

Wnion, NJ 07083-1975

PH: 908.289.5000ext.5441 FAX:908.2898.6444

National Fuel Gas Distribution Corp.

Paul R. Mundy

1 0 Lafayette Square

Buffalo, NY 14203

PH: 716.857.7756 FAX: 716.857.7479
e-mail: mundyp@natfuel.com

Penn Fuel [North Penn Gas Company & Penn Fuel Gas]

The Peoples Natural Gas Company

Jim Evans or Tom Olsen Joe Gregorini or Bill McKeown
2 North 6th Street 625 Liberty Avenue

GENA%4 Pittsburgh, PA 15222

Allentown, PA 18101 e-mail: jgregorini~png.cng.com

PH: 610.774.7981 610.774.4975 PH: 412.497.6851 or 412.497.6840
FAX: 610.774.5694 610.774.4975 FAX: 412.497.6630

e-mail: jevans{@papl.com  or teolson@papl.com

T. W. Phillips Gas and Oil Company UGI

Robert M. Hovanec Chris Brown or Bob Krieger

205 North Main Stireet

Butler, PA 16001

PH: 724.287.2725 FAX: 724.287.5021
e-mail: rhovanec@twphillips.com

PO Box 12677 or 225 Morgantown Rd.
Reading, PA 15222 Reading, PA 15222
PH: 610.796.3425 PH: 610.796.3516
FAX; 610.796.3559

PG Energy

Richard N. Marshall or Wendy K. Saxe
One PEI Center

Wilkes-Barre, PA 1871 1-060]1

e-mail: marshall@pgenergy.com or
saxe{@pgenergy.comt

PH:  570.829.8795 FAX: 570.829.8652

Equitable Gas Company
Antionette Litchy

200 Allegheny Center Mall
Pittsburgh, PA T 5212-5352

PH: 412.395.3117 FAX: 4123953156

Camnegie Natural Gas Company
Donald A. Melzer

800 Regis Avenue

Pittsburgh, PA 19236

PH: 412.655.8510 ext. 331 FAX: 412.655.0335

Columbia Gas of PA, Inc.
Erich Evans or
200 Civic Center Drive
Columbus, OH 43215

PH: 614.460.6254 or 614.460.5554
FAX: 614.460.4291

Heather Bauer

Philadelphia Gas Works

Eric Burgis

800 West Montgomery Avenue
Philadelphia, PA 19122

email: eric.burgis@pgworks.com

PH: 215.684.6907 FAX: 215.684.6564

PECO

Kevin Carrabine

300 Front Street Building 2
Conshohocken, PA 19428
PH: 610.832.6413

Pursuant to Sections 1 .57 and I .58 of the Commission's Regulations, 52 Pa. Code §§1 .57 and

1.58, attach Proof of Service of the Application and attachments upon the above named parties. Upon

review of the Application, further notice may be required pursuant to Section 5.14 of the

Commission's Regulations, 52 Pa. Code §5.14.
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14.

15.

l6.

TAXATION: Complete the TAX CERTIFICATION STATEMENT attached as Appendix B
to this application.

A completed Tax Certification Statement is attached hereto at Attachment E,

COMPLIANCE: State specifically whether the Applicant, an affiliate, a predecessor of
either, or a person identified in this Application has been convicted of a crime involving
fraud or similar activity. Identify all proceedings, by name, subject and citation, dealing with
business operations, in the last five (5) years, whether before an administrative body or in a
judicial forum, in which the Applicant, an affiliate, a predecessor of either, or a person
identified herein has been a defendant or a respondent. Provide a statement as to the
resolution or present status of any such proceedings.

Commerce Energy, Inc. (Commonwealth Energy Corporation d/b/a electricaAmerica,
Inc.), has been fully compliant as an Electric Generation Supplier in Pennsylvania. In
July 2001, the Public Utilities Commission of California issued an order approving a
settlement entered into by Commonwealth Energy Corporation. The settlement
resolved issues raised in an Investigation instituted in 1999 in which Commonwealth
Energy Corporation was the Respondent. Since that time, Commonwealth Energy
Corporation has been fully compliant in California. As noted above, Commerce
Energy, Inc., has served as an EGS in Pennsylvania since 1999 without sanction or
investigation,

STANDARDS, BILLING PRACTICES, TERMS AND CONDITIONS OF
PROVIDING SERVICE AND CONSUMER EDUCATION: All services should be priced
in clearly stated terms to the extent possible. Common definitions should be used. All
consumer contracts or sales agreements should be written in plain language with any
exclusions, exceptions, add-ons, package offers, limited time offers or other deadlines
prominently communicated. Penalties and procedures for ending contracts should be clearly
communicated,

Contacts for Consumer Service and Complaints: Provide the name, title, address, telephone
number and FAX number of the person and an alternate person responsible for addressing
customer complaints. These persons will ordinarily be the initial point(s} of contact for
resolving complaints filed with Applicant, the Distribution Company, the Pennsylvania
Public Utility Commussion or other agencies.

Barbara St. Amant

Consumer Affairs Representative
Commerce Energy, Inc.

600 Anton Boulevard, Suite 2000
Costa Mesa, CA 92626

Telephone: 714.481.6583
Facsimile: 714.258.0480

Commerce Energy, Inc.'s, Customer Service telephone number is 1.800.ELECTRIC
(1.800.353.2874) Ext. 6583
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[7.

Provide a copy of all standard forms or contracts that you use, or propose to use, for service
provided to residential customers.

See Attachment F, which contains Commerce Energy, Inc.'s, current enrollment form.

If proposing to serve Residential and/or Small Commercial customers, provide a disclosure
statement. A sample disclosure statement is provided as Appendix B to this Application.

See Attachment G, which contains Commerce Energy, Inc.'s, Disclosure Statement.
FINANCIAL FITNESS:

A. Applicant shall provide sufficient information to demonstrate financial fitness
commensurate with the service proposed to be provided. Examples of such information
which may be submitted include the following:

= Actual (or proposed) organizational structure including parent, affiliated or subsidiary
companies. See Attachment H.

= Published parent company financial and credit information. See Attachment I. In
addition, the annual reports can be found on commerceenergy.com,

e Applicant's balance sheet and income statement for the most recent fiscal year. Published
financial information such as 10K's and 10Q's may be provided, if available. See
Attachment L

» Evidence of Applicant's credit rating. Applicant may provide a copy of its Dun and
Bradstreet Credit Report and Robert Morris and Associates financial form or other
independent financial service reports. See Attachment J.

= A description of the types and amounts of insurance carried by Applicant which are
specifically intended to provide for or support its financial fitness to perform its
obligations as a licensee.

* Audited financial statements. See Attachment I.
v Such other information that demonstrates Applicant's financial fitness.

Please refer to Attachment A, which provides additional information regarding
Commerce Energy, Inc.'s, financial fitness.

In addition, ACN Energy, Inc., currently maintains a cash deposit with PECO
Energy Company. In consideration of the transfer of ACN Energy's NGS license to
Commerce Energy, PECO has acknowledged that Commerce Energy meets its NGS
creditworthiness requirements. See Attachment K,
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18.

19.

Applicant must provide the following information:
* Identify Applicant's chief officers including names and their professional resumes.
See Attachment L for the officers' names and professional profiles.

* Provide the name, title, address, telephone number and FAX number of Applicant's
custodian for its accounting records.

Ken Robinson

Controller

Commerce Energy, Inc.

600 Anton Boulevard, Suite 2000
Costa Mesa, CA 92626

Telephone: 714.259.2528
Facsimile: 714.259.2553

TECHNICAL FITNESS: To ensure that the present quality and availability of service
provided by natural gas utilities does not deteriorate, the Applicant shall provide sufficient
information to demonstrate technical fitness commensurate with the service proposed to be
provided. Examples of such information which may be submitied include the following:

= The identity of the Applicant's officers directly responsible for operations, including
names and their professional resumes. See Attachment L.

s A copy of any Federal energy license currently held by the Applicant. See Attachment
M.

* Proposed staffing and employee training commitments. As noted previously,
Commerce Energy maintains an Electric Generation Supplier license in
Pennsylvania, and Commerce Energy continues to meet and maintain the
managerial requirements previously acknowledged by the Commission in granting
this license. Moreover, as detailed in Attachment A, Commerce Energy's parent
company is acquiring ACN Energy, Inc., which currently maintains EGS and NGS
licenses in Pennsylvania. As a result; many of the customer service representatives
from ACN Energy will continue with Commerce Energy.

* Business plans.
TRANSFER OF LICENSE: The Applicant understands that if it plans to transfer its license
to another entity, it is required to request authority from the Commission for permission prior

to transferring the license. See 66 Pa. C.S. Section 2208(D). Transferee will be required to file
the appropriate licensing application.

10



20.

21.

22.

23.

24.

UNIFORM STANDARDS OF CONDUCT AND DISCLOSURE: As a condition of
receiving a license, Applicant agrees to conform to any Uniform Standards of Conduct and
Disclosure as set forth by the Commission.

REPORTING REQUIREMENTS: Applicant agrees to provide the following information
to the Commission or the Department of Revenue, as appropriate:

a. Reports of Gross Receipts: Applicant shall report its Pennsylvania intrastate gross receipts
to the Commission on an annual basis no later than 30 days following the end of the
calendar vear.

Applicant will be required to meet periodic reporting requirements as may be issued by the
Commission to fulfill the Commission's duty under Chapter 22 pertaining to reliability and to
inform the Governor and Legislature of the progress of the transition to a fully competitive
natural gas market. See Attachment N,

FURTHER DEVELOPMENTS: Applicant is under a continuing obligation to amend its
application if substantial changes occur in the information upon which the Commission relied
in approving the original filing.

FALSIFICATION: The Applicant understands that the making of false statement(s) herein
may be grounds for denying the Application or, if later discovered, for revoking any authority
granted pursuant to the Application. This Application is subject to 18 Pa. C.S. §§4903 and
4904, relating to perjury and falsification in official matters.

FEE: The Applicant has enclosed the required initial licensing fee of $350.00 payable to the
Commonwealth of Pennsylvania.

Applicant: Commerce Energy, Inc.

Peter
Preside

Date: 0‘//07/6’5’
/7

11
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AFFIDAVIT

State of California

58.

County of Orange

Peter Weigand, Affiant, being duly sworn according to law, deposes and says that:
He is the President of Commerce Energy, Inc.; and that he is authorized to and does make this
affidavit for said Applicant.

That Commerce Energy, Inc., the Applicant herein, acknowledges that Commerce Energy, Inc.,
may have obligations pursuant to this Application consistent with the Public Utility Code of the
Commonwealth of Pennsylvania, Title 66 of the Pennsylvania Consolidated Statues; or with
other applicable statutes or regulations including Emergency Orders which may be issued
verbally or in writing during any emergency situations that may unexpectedly develop from time
to time in the course of doing business in Pennsylvania.

That Commerce Energy, Inc., the Applicant herein, asserts that it possesses the requisite
technical, managerial, and financial fitness to render natural gas supply service within the
Commonwealth of Pennsylvania and that the Applicant will abide by all applicable federal and
state laws and regulations and by the decisions of the Pennsylvania Public Utility Commission.

That Commerce Energy, Inc., the Applicant herein, certifies to the Commission that it is subject
to, will pay, and in the past has paid, the full amount of taxes imposed by Articles I and XI of
the Act of March 4, 1971 (P.L. 6, No. 2), known as the Tax Reform Act of 1971 and any tax
imposed by Chapter 22 of Title 66. The Applicant acknowledges that failure to pay such taxes or
otherwise comply with the taxation requirements of, shall be cause for the Commission to revoke
the license of the Applicant. The Applicant acknowledges that it shall report to the Commission
its jurisdictional natural gas sales for ultimate consumption, for the previous year or as otherwise
required by the Commission. The Applicant also acknowledges that it is subject to 66 Pa. C.S.
§506 (relating to the inspection of facilities and records).

Applicant, by filing this application waives confidentiality with respect to its state tax
information in the possession of the Department of Revenue, regardless of the source of the
information, and shall consent to the Department of Revenue providing that information to the
Pennsylvania Public Utility Commission.

That Commerce Energy, Inc., the Applicant herein, acknowledges that it has a statutory
obligation to conform with 66 Pa. C.S. §506, and the standards and billing practices of 52 Pa.
Code Chapter 56. ‘



That the Applicant agrees to provide all consumer education materials and information in a
timely manner as requested by the Commission's Office of Communications or other
Commission bureaus. Materials and information requested may be analyzed by the Commission
to meet obligations under applicable sections of the law.

That the facts above set forth are true and correct to the best of his knowledge, information, and
belief.

S D

S¥ensgtiire o nt

Sworn and subscribed before me this X< ﬂhay of.df Rl , 2005,

Signature of Sfficial administrating oath

My commissi i 7/08 _ ] — NANCY REMY ‘
d 1O CXPIES 9-/, / /U TaN  Commission # 1508490 3

Notary Public - California
Orange County




AFFIDAVIT

State of California

§S.

County of Orange

Peter Weigand, Affiant, being duly sworn according to law, deposes and says that:
He is President of Commerce Energy, Inc.; and that he is authorized to and does make this
Affidavit for said Applicant.

That the Applicant herein Commerce Energy, Inc., has the burden of producing information and
supporting documentation demonstrating its technical and financial fitness to be licensed as a
natural gas supplier pursuant to 66 Pa. C.S.

§ 2208(c)(1).

That the Applicant herein Commerce Energy, Inc., has answered the questions on the application
correctly, truthfully, and completely and provided supporting documentation as required.

That the Applicant herein Commerce Energy, Inc., acknowledges that it is under a duty to update
information provided in answer to questions on this application and contained in supporting
documents.

That the Applicant herein Commerce Energy, Inc., acknowliedges that it is under a duty to
supplement information provided in answer to questions on this application and contained in
supporting documents as requested by the Commission.

That the facts above set forth are true and correct to the best of his knowledge, information, and
belief, and that he expects said Applicant to be able to prove the same at hearing.

Signéture € Affignt
Sworn and subscribed before me this A7 /% day Ofﬁ@wé_; 2005.

-:)//[ Cradst—ef
Signature of officfal administéring oath

My commission expires __$/;7 /5 5 .

NANCY REMY
Commission # 1508490

Notary Public - Califomia g
Orange County
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JOINT PETITION OF ACN ENERGY, : 5% e
INC., AND COMMERCE ENERGY, INC., : &, %
FOR APPROVAL TO TRANSFER NATURAL e
GAS SUPPLIER LICENSE FROM ACN : DOCKET NO, P- T
ENERGY, INC., TO COMMERCE ENERGY,

INC.

JOINT PETITION FOR APPROVAL TO TRANSFER
NATURAL GAS SUPPLIER LICENSE

TO THE HONORABLE, THE PENNSYLVANIA PUBLIC UTILITY COMMISSION:

Pursuant to Section 2208(d) of the Natural Gas Choice and Competition Act, 66 Pa. C.S.
§ 2208(d), and Section 62.112 of the Public Utility Code, 52 Pa. Code § 62.112, ACN Energy,
Inc. ("ACN Energy"), and Commerce Energy, Inc. ("CEI") (collectively, "Petitioners”), hereby
submit this Joint Petition ("Petition") to the Pennsylvania Public Utility Commission ("PUC" or
"Commission") to request the Commission's approval of the transfer of ACN Energy's Natural
Gas Supplier ("NGS") license to CEI. Simultaneous with this filing, CEI is submitting an
Application for approval to offer, render, furnish, or supply natural gas services as an NGS to the
public in the Commonwealth of Pennsylvania. This Application is attached hereto as Exhibit
No. 1.!

As discussed more fully herein, ACN Energy is an affiliate of ACN, Inc. ("ACN"), which
has several other affiliate companies. Recently, ACN Energy, along with certain other ACN
affiliate companies, entered into an agreement to sell the assets of ACN Energy to

Commonwealth Energy Corporation ("CEC"), which is an affiliate of Commerce Energy Group,

! Because this Application is quite voluminous and is being filed simultaneously with this Petition, Exhibit No. 1
does not contain the exhibits to the Application.
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Inc. ("CEG"). Although neither CEG nor any of its affiliates has an NGS license, the PUC
approved CEC's application for an Electric Generation Supplier ("EGS") license in 1999. Asa
result, Commonwealth Energy Company d/b/a electricAmerica, Inc., currently has an EGS
license in Pennsylvania. With the acquisition of ACN Energy, CEG has changed the name of
CEC to Commerce Energy, Inc. Accordingly, because the PUC previously found that CEC and
its parent company had the necessary technical, financial, and managerial fitness required for an
EGS license, and because nothing has changed with respect to these entities, the PUC should
grant this Joint Petition.

In support of its Joint Petition, ACN Energy and CEI state as follows:

I BACKGROUND

A. ACN Energy, Inc.

ACN Energy started as a wholly-owned subsidiary of ACN, which is a leading direct
selling company offering highly competitive fixed and mobile telephone services, Internet
access, and gas and electricity services to consumers and small businesses in North America,
Europe, and Australia. ACN Energy has been offering alternative electricity and natural gas
services to customers in several deregulated states, including Pennsylvania, California, Georgia,
Maryland, New York, and Ohio.

On July 30, 1999, ACN Energy submitted its Application to the Commission to obtain its
NGS license. On October 19, 1999, the PUC granted ACN Energy's Application at Docket No.
A-125014. ACN Energy currently serves approximately 2,000 natural gas customers in
Pennsylvania.” Of that number, approximately 1,800 are residential customers and 200 are

commercial customers. All of these customers are located in the PECO Energy Company

% On November 19, 1998, the PUC granted ACN Energy an EGS license at Docket No. A-110102. ACN Energy
currently services approximately 8,000 electric customers in Pennsylvania.
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("PECO") service territory. ACN Energy does not provide service to customers outside of this
service territory.

B Commerce Energy, Inc.

CEG, CETI's parent company, is a provider of energy products and services to residential,
commercial, and industrial customers; utilities; governments; and, energy asset owners. CEG
has various affiliates, including CEC, which holds state and federal licenses for retail and
wholesale energy commodities; Skipping Stone, Inc., which is an energy consulting firm; and,
UtilitHost, Inc., which is an outsourcing services provider.

On July 1, 1999, CEC filed an Application with the PUC rlequesting approval to offer
electricity generation services in Pennsylvania.’ On September 15, 1999, the PUC approved
CEC's Application and granted Commonwealth Energy Corporation d/b/a Advantage Energy,
Inc., an EGS license. On October 12, 1999, CEC filed an application with the Department of
State to change its name to Commonwealth Energy Corporation d/b/a electricAmerica, Inc. On
October 29, 1999, CEC informed the PUC of this change, and the PUC reissued CEC's license in
the name of Commonwealth Energy Corporation d/b/a as electricaAmerica, Inc.® To date,
electricAmerica currently serves approximately 29,000 electric customers in Pennsylvania, in
only the PECO service territory. Of those customers, the majority are commercial customers

with several residential customers and one lighting customer.

A copy of CEC's EGS Application is attached hereto as Exhibit No. 2.

YA copy of this License is attached hereto as Exhibit No. 3. Exhibit No. 4 to this Joint Petition provides a flow
chart of the company structure of CEG prior to the acquisition of ACN Energy.
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C. Acquisition of ACN Energy, Inc., by Commonwealith Energy Corporation

On February 9, 2005, CEC and ACN Energy entered into an agreement under which CEC
acquires the assets of ACN Energy.” As a result of this acquisition, CEG is able to achieve
several key objectives towards its corporate strategies of diversifying into natural gas and
expanding its market footprint, while lowering its regulatory risk profile. Through this
acquisition, CEG will have electricity customers in Texas, California, Pennsylvania, New Jersey,
and Michigan, with natural gas customers in New York, California, Pennsylvania, Ohio,
Georgia, and Maryland. CEG also hopes to cross-sell and expand in each of these markets,

As part of this transaction, CEG is rebranding its retail unit from Commonwealth Energy
Company to Commerce Energy, Inc.® ACN Energy seeks to transfer its NGS license to CEI,
and, in the accompanying Application, CEI seeks an NGS license.’

IL TRANSFER OF LICENSE

ACN Energy seeks to transfer its NGS license to CEI. As noted above, CEI is the
successor in name to CEC, the entity that received an EGS license from the PUC. Previously,
the Commission determined that CEC and its parent company, CEG, possessed the necessary
technical, financial, and managerial fitness requirements to obtain an EGS license. CEI and its

parent company, CEG, continue to meet and maintain the regulatory requirements and fitness

A copy of this Agreement is attached hereto as Exhibit No. 5. As indicated in the Agreement, ACN and CEG were
parties to the Agreement with respect to certain enumerated provisions.

§ Exhibit No. 6 to this Joint Petition provides a flow chart of the company structure resulting from the acquisition of
ACN Energy and the rebranding of CEC to CEIL. Exhibit No. 7 to this Joint Petition contains the Department of
State filing made by CEI evidencing the name change from CEC to CEL. CEI is awaiting action by the Department
of State with respect to this filing,

T CEG recognizes that its EGS license is in CEC's name. In order to address the impact of the name change to CEI
with respect to the EGS license, a separate filing will be made in the near future.



previously acknowledged by the Commission in granting an EGS license. Accordingly, the
Petitioners' request to transfer this NGS license is just, reasonable, and in the public interest.
1III. IMPACT ON ACN ENERGY CUSTOMERS

As part of this transfer of ACN Energy's license, ACN Energy will also assign its current
NGS customer base to CEI. CEI will continue to provide service to ACN Energy's natural gas
customers pursuant to the terms and conditions of ACN Energy's Disclosure Statement, which is
attached to CEI's accompanying Application and as Exhibit No. 8 hereto. In addition, many of
the ACN Energy customer service representatives will continue with CEL. As a result, the
assignment of customers from ACN Energy to CEI will be virtually seamless and transparent.

CEI will provide notice of this assignment to ACN Energy's customers on approximately
April 18, 2005. Prior to sending this notice to customers, it was reviewed by the Commission's
Bureau of Consumer Services ("BCS") and is attached hereto as Exhibit No. 9. See 52 Pa, Code
§ 62.75(2).

As indicated in CEI's accompanying Application, CEI intends to initially provide NGS
service in only the PECO Energy Company ("PECQ") service territory. In order to provide
service in this territory, CEI has already contacted PECO to address any credit issues. To that
end, PECO has acknowledged that CEI meets its NGS creditworthiness requirements. See

Exhibit No. 10.



IV. CONCLUSION
Wherefore, ACN Energy, Inc., and Commerce Energy, Inc., respectfully request that the
Pennsylvania Public Utility Commission: (1) grant this Petition; (2) authorize the transfer of
ACN Energy's NGS license at A-110102 to CEI; (3) approve CEIl's accompanying Application
for an NGS license; and (4) provide any other approvals that the Commission deems necessary.

Respectfully submitted,

7.7 %

/ Derricdricé Williamson
Charis Mincavage
100 Pine Street
Harrisburg, PA 17108
Tele.: 717.232.8000
Fax: 717.237.5300

Counsel to ACN Energy, Inc. and
Commerce Energy, Inc.

Date: April 8, 2005
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VERIFICATION

STATE OF Michigan

$8.
COUNTY OF Oakland

' mulce b . L
I,\jc"""’5 , herebyystate that the facts in the foregoing Joint Petition are true and

- correct to the best of my knowledge, information, and belief, and that | expect to be able to

prove the same at any hearing held in this matter. [ understand the statements herein are made

subject to the penalties of 18 Pa. C.S. §4904, relating to falsification to authorities.

Date: /'I[ /5 /05— @O‘»& %}\
?ﬂes Mulcahy
ecretary ap
ACN Energy, Inc.
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VYERIFICATION

STATE OF CALIFORNIA

S8.
COUNTY OF ORANGE

I, Peter Weigand, hereby state that the facts in the foregoing Joint Petition are true and
correct to the best of my knowledge, information, and belief, and that I expect to be able to prove
the same at any hearing held in this matter. I understand the statements herein are made subject

to the penalties of 18 Pa. C.S. §4904, relating to falsification to authorities.

Date; Mated 27, 2005 @
Pet¢r Weig
President RO

Commerce Energy, Inc.
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PENNSYLVANIA DEPARTMENT OF STATE R e <
CORPORATION BUREAU ! /“7“:;; i /95,
— - ' - .
Application for Amended Certificate of Authority e 3{5’( % /g
Entity Number Foreign Corporation ‘5’&4)
2890912 (15PaC3) 9,
_XX_ Foreign Business Corporation (§ 4126) ¢
_—_ Foreign Nonprofit Corporation (§ 6126)
Name Document will be returned to the
Betsy A. Ruth, McNees Wallace & Nurick LLC Rame and address you enter (o
Address =
100 Pine Strest, P.Q. Box 1166
City State Zip Code
Harrisburg PA 17108-1166
P
£
Fee: $250 i)
Filed in the Department of State on =
o
=
e
Secretary of the Commonwealth . ﬁf

~ In compliance with the requirements of the applicable provisions of 15 Pa.C.S. (relating to corporations and unincerporated
associations), the undersigned foreign corporation, desiring to receive an amended certificate of authority, hereby states that:

1. The name under which the corporation currently holds a certificate of authority to do business within the

Commonwealth of Pennsylvania is:
Commonwealth Energy Corporation

2. The name of the jurisdiction under the laws of which the corporation is incorporated is: Cglifornia

3. The address of its principal office under the laws of the jurisdiction in which it is incorporated is:

600 Anton Blvd., Suite 2000 Costa Mesa CA 92626

Number and Street City State Zip

4, The (a) address of this corporation's registered office in this Commonweaith or (b} name of its commercial
registered office provider and the county of venue is:

{a) Number and Street City State Zip County
{(b) Name of Commercial Registered Office Provider County
Philadelphia

cfo: CT Corporation System

Check if applicable:

The foregoing reflects a change in Pennsylvania registered office,

00 :HWY |- ydy 300z
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DSCB.15-412616126-2

5 The corporasion desires chas jt> cortificate of wuthority be amended 10 Change the nanwt uader which it is
aathorized to wansact buainess in the Commonwenlth of Pennsylvania 1o

Commarce Energy, inc.

6 If the name set forth m Paragraph 3 is not available far use in this Commonweaalth, complete the following:

The fictidous name which the corporation udopis for use in naasacting business m this Commonwealth is:

Tha.corporstion shall do business in Pennsylvanus only under such ficritiows name pursuant 1o the amached
resolution of the board of directors under the appiicaple provistans of 15 Pa.C.S. (relaring to corpomtions aud
wincerporated associations) and te amached form DSCB:54-31) (Applicsnon for Remstmtion of Fientious
MName).

n

1. Check ore af thy Joliowing:
& _ The change of same reflects a change sffected in the junsdiction of incorporation

- Documcnts complying with the applicable provisions of 15 Pa.C.8. § 4123(b) or 6123(b} (reliting to
exceprion; name) accompany Uns apphcatan,

IN TESTIMONY WHEREOF, the undersigned
corporation hes cagsed this Application for an Amendod
Cartificse of Authority to be signed by a duly authonzed
officer theroof this

31ist duy of March

2005

Commonweaith Energy Corporation
Nameof Corporarion
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COMMONWEALTH ENERGY CORPORATION

ARTICLES OF INCORPORATION
AND
AMENDMENTS
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ARTICLES OF INCORPORATION o o e
: oF " of
COMMONWEALTH ENEAGY CORPORATION
AUG 15 1997
ARTICLE ONE WL S, Szowemry of Shafe

The namea 07 INis COrpPoOranon s;

COMMONWEALTH ENERGY CORPORATION

ARTICLE TWQ

The purpose of tms corparalion « 1o angage in any lawiul act or achvity for whith 1 corporaton
may be organized under the Beneral Corporatan vaw  § Californ:a, ownkr Tnap the Lanking Tusingss.
trust company huSiness or tNg pracuce of a grores$1en gRrmitled 10 0 IRCOMPOTATES By the Cantorvg

Cargarazans Coas
ARTICLE THREE

The nama ann anceess n e S1ate of Cadfornia at TS corpofaunit’s wunal agent tar service ot
BIOCBSS §§;

CARY C, WYRKIRAL
245 Fiscner Ave., Ste. A-)
Costa Mesa, TA 32828

ARTICLE FOUR

This corpartion iy authorizea 10 ssu2 (wo clagses of shares wnich ghat b6 dasigrated
“common” snares 3n0 TRIETETen” $haras. The [2Ga ameunT of common shares that Moy 08 1ISsuBed .&
rfty mtion 153,000.08C0). The totel number of praterreg shiares That s corparat:on shall Dave tha
authar 1y 10 155ue is one muiion {1,000,300;. Saia preterreg sharss shal pava 108 Ngiis. pnvieges ang
BreTerences as aewrmmed by (he Boarg af Direciors from Lima o dme.

ARTHILE SIVE

Tha hatilisy cf the Qiractars of the Corporation 1oF MONeTary damagas shaif Be epmaated o e
Tl 31 8Xtent permussihie under Camornia iaw.

ARTICLE SiX

© This corpration 8 authcrzen  prawds indamnification of agents ras gefined « Section 217
ar e CauTorma Corporations Codel tor greach o} duly 0 the corparanon ana iis shargholders througn
bylaw provisians of twoudn JGreEments with e agents. gr DATh, (0 expess o7 e spgemaiheanan
oxpressly pormuited by Sectoa 317 or e Canforma Carporanonsg Code. Sun}ect TooThe ituts of fotn
Eacesd indanihicalicos sel 1070 10 Stuon 20+ af tim Corpuqa’ion Zove, ™

Vi /7

!.’7{.‘6-’95{3:.‘:f ;

DATED: Acgust © 4, 1997

Snaryt Doauglzg

D i  ART I TIES
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CERTIFICATE OF DETERMINATION ~ EMBOR3ED = FILED

OF oo T - i
COMMONWEALTH ENERGY CORPORATION MAR 13 ¢33
a California Corporation - d;ﬁﬂ ‘p,,,ﬂ;m 1334

The undersigned, Fred Bloom, President, and David Mensch, Seoretary, comify thar

5. Tred Bloom i the Presidesy, and David Menschk s the Secrerary, of
Corrmonwealth Erergy Corporation. 3 Caifomia corporztion (the “Compans *).

z The number of snares of S2res A Convernble Preferred Steck shall be 1,000,000,

nene of which have been issued.

3. Bv action of the Board of Directors of the Company on September 13, 1957 at the
Company's offics Jocated at 15941 Redhill Ave., Ste. 200, Tusun, California 92780, Counry of

Orange. and Swre of California, the following resolution was adopted by unsnimous writen

censent of the direcrors:

WHERFEAS, Anicle Four of the Aricizs of [ncorporation of the Compsay authorizes o class
of spares desiunaid as Preferred shares consanng of 1,000,000 shares, the nights, preferenczs,
privileges 1o be determined by die Board of Directors; and

WHEREAS, none of the siages have previously been issved and i is now the desire of the
Board of Directors, pursuant to the authority vested in it by the Aumicles of Incorporavan as
hetsinabove set forth, w0 1% and dewermine the nghts, preferences. privileges, and resmctions of

the Preferred shares.

NOW THEREFORE, BE IT RESOLVED that the Board of Direcrors does hereby provide for
the issuance of Preferred Shares of the Company and does hereby fix and derermine the nghis,
preferences, privileges, and restricrions of, and other maners relanng to, thar serjes, as follows:

L 1,000,000 shares shall be designated 23 “Series A Convertible Prefered Siock”,
pone of which have becn previously isswed, with the powers, preferences, rights, restmetions, and
other magers as follows:

(1)  Dividends

{a) Subject 1o the provisions hereof, the spnuai rawe of dividends
pavable on each Share shall be 0% of the original issue price or the maximum mie av allowed
by taw, wiichever is less. Dividends shall be calculated from the date issue apd payable, in 2ach
case quanerly on the first day of Japuary, Apdl, June and Septzmber of cach year ("Dividend
Paymenst Daie”), copynencing fanvary 1, 1963, uniess any such day is aot 3 business day (3 day
otker than Sawsrday, Sunday or lzgal holiday) in which event on the nexy business day. The
amount of dividends payable on these Shares for each full semi-annual dividend period shall be
computed by dividing by two the annual rae per share set forth 1n this Section (3). The amoume
of dividends pavable on these Shares for any peniod less than each quanterly dividend period
shall be computed on the basis of a 360-day year of vwelve 30-day meaths. Dividends shall be

i
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paid, when, as and (f Jeclared by the Buard of Directars, 1o record holders of these Shares as
of the close of business on the preceding Decomber | wath respect (o a dividend payable on
january 1; Magch | with respect te 4 dividend pavadic on Aprf [; May 1 with respect 1o 2
dividend pavabls on fune 1 and August | with respect 6 2 dividend payable on Seprember I,
exo2pr that i such date (or derermination of record holders is not a Busigess Day, sach date sbail

be the nexr Busmess Dav {the “Dividend Recprd Date”).

(6}  The hoiders of these Shares shall be cafitled 1o receive, when, as
and if declared by :he Board of Directors and ovt of ife ussers of the Corportion waich are by
law available for the payment of dividends, cumulutive dividends payable w cash.

{c) i) Dividcnds an  these Shares shajl be cumularve.  Soch
drvidends shail accauc rrom the date of issuanes and shuil be deemed 0 accrue fram day 1o day
whether or not sumed or declared. Such dividends shal! be pavaole before any dividends shall
be declated, set apart. or paid for the Common Stock, and shall be cumuiadve 30 thar i for any
dividend period such dividends on the ouisianding Prefarred Shares ar the rate herein sperified
aze not paid or deciared and ser apart therefar, the deficiency shall be fuily paid or declared and
set apart for payment, without interest, before any disuibution, by dividend or otherwise, shall
be paid on, declared, or ser apart for the Common Stack.

(iiy  Each period beginning on the day aext following a Dividend
Payment Date and ending on the next succeeding Dividend Payment Dae shall be g "Dividend
Period”. Dividends shall accrue bur not compound on 2 daily basis at the semi-annual dividend
rate ig cffect at such dme.

(i}  If full dividends on all ousanding Shares at that raie per
share ser our in {a) shall not have been declared and paid or set aside for payment for the
immediarely preseding Dividend Period, the Corporation shail not, tmtil full dividends have been
declared and paid or set aside for payment on all outstanding Shares for a subsequent Dividend
Period, (A) declare ot pav or set aside for payment any dividends or make any other dismiburion
of payments op e Common Stock or (Bj make any payment on account of the purchase,
redemption or ather redrement of, of pay or make available any monies for a sinking fund for
the redemption of, any shares of Commen Stock

{2 Liguidarion Preference.

(a3 [n the event of any ligquidation, dissoludon ot winding up of the
Company, either voluntary or involuntary, the hoiders of Series & Preferred Stock shall be
enttled 10 receive, prior agd 1 prefereace to any dismibution of any of the assers of the Company
10 the holders of Cammon Stock or other junior equiry security by reason of their awnership
thereof, an amount per shace aqual w0 the sum of (i) 31.00 for each outstanding share of Senes
A Preferred Stock (the "Orniginal Issue Price™), and (if) an amount equa!l 10 all declared bur unpaid
dividends on =ach such share. If upon the occurtence of such cvent, the assers and funds thus
distributed among the holders of the Senizs A Preferred Stock shail be mnsufficient 1o permit the
payment 1o such holders of the full aforesud preferentiel 2mounts, then the entire gssets and
funds of the Company legally available for distribution shail be disiibuied ratably among the
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hoiders of e Series A Preferred Stock in proportion 1o the product of the iquidation preference
of »ach such share and the number of such shares owned by ¢ach such holder.

() After the distnbution described in subsecton () above has been
paid, the remaining assses of the Company availabie for distibuuon o sockhofders shall be
distibutzd among the holders of Common Stock pro mw based on the number of shares of

Cammon Stock held by esch.

(o) Far purposzs of this Secton 2, (1) any acquisinon of the Company
bv means of merger ot other form of corperare reorganizanon 1a which the shareholders of the
Company da aot own 1 majonty of the outstanding shares of the suniving Company or (i) a sale
of all or substantially all of the assas of the Company shall be weated as a liquidanun,
dissolution or winding up of the Company and shall ecdtle the holders of Seres A Preferrad
Stock and Common Stock to reczive at e closiag cash, secuntes or other property as specified
in Sectons 2(a) and 2(b) above

(@  Any securites ¢ be delivered 1o the holders of Scries A Preferzed
Stock and Common Siock pursuant 1o Seciton 2{¢) above shall be valued as foliows:

(i} Securities mot subject to invesiment lewter or ather similar
restricions on free marketadility:

(A) If waded on a securities exchange, the value shall be
deerned 10 be the average of the closing prices of the securities on such exchange over the thity

(30) day pericd ending three (3) days prior 1o the closing;

(B) H acdvely waded over-thucoupter, the value shafl be
deemed to be the average of the closing bid and asked prices over the dhirty (30) day period
ending three {3) days pyrior to the closing; and

(C) If here is no acnive public marker, the valye shall be the
fair marker value thereof, as murually determined by the Company and the holders of not less
than a majority of the then outstanding shares of Series A Preferred Stock.

(1) The method of valuation of securides subject 1o investment lener
or other restricyons an free marketability <hall be 10 make an 2ppropriare disconar from the
macket value determined as above i clauses {()(A), (B) or (C) o reflect the approximate falr
market value thereof, as murcally derermined by the Company and the holders of a majority of
the then outstanding shares of Series A Preferred Stock

{¢) The Company shall give each holder of record of Serdes A Preferred
Stock wntren notice of such impending Tansaction not later than rwengy (20) days prior to the
stockholders” meeting called 1o approve such transaction, or iwenty (20} days prior to the closing
of such transacuon, whichever 1 earlier, ang shall also aorify such holders in writing of the figal
approval of such gunsacrion. The first of such notices shall descrbe the material wmms and
conditions of the impending wansacuon and the provisions of this Scction 2, and the Company
shall thereafter give such helders prompt notice of any matenal changes. The ansaction shall

3
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in no <vent take place earlicr than twenty (20) days after the Company has given the first notics
provided for herein or earlier than ten days aner the Company has given noric2 of anyv material
changes provided for herewm; provided, however, thal such pertods may be shorened upon the

wrinten consens of the holders of 1 majonuy of the shares of Series A Preferred Stock then
ousanding.

{3} Conversion, The holders of Series A Prefecred Stock shail have conversion
rights as foliows (the "Conversion Righw").

{a) Riehr To Converr.  Subjegt 10 subsection (d), 2ach shars of
oursianding Senes A Prefzrred Stock shail be convenible, ac the option of the holder thereof, at
any time arter the date of issuance of Such snare, at the office of the Company or any iransier
agent for such steck, into such number of fuily paid and noneassessable shares of Comymnon Stock
15 is determuned by dividing the Onginal Issue £nce by the Conversion Price in effect at the time
for the Seres A Prefarred Swock {the “Conversion Prica”). The iniual Copversion Price per shara
for shares of Sencs A Preferred Stock shall be the Original Issue Prics, subject 10 adjustment as

a2t forth 1 subsacrion {d).

() Auromanc Conversion. Each share of Series A Preferred Stock shail
automarically be converted into shares of Common Swock at the Conversion Price then in effect
for the Scres A Prererred Stock itnmediately upon (i) the closing of the sale of the Company’s
Common Stock in 1 bona fide, firmly dadersduen public offering registered under the Securines
Act of 1933, as amended (the "Secunies Act”) pursnans 1o a registraton statement on Form 3-1
or any successor or similar form or (ii) the approval of holders of 66-2/3% of the outstanding

shares of Series A Preferred Stock

() Maeachanics of Conversion.

(i) Before any holder of Senes A Preferred Siock shall be entitled
voluntarily 1 convert rthe same into shares of Common Stack, he shall surrender the cemificate
or czruficates therefor, duly endorsed, at the office of the Company or of any transfer agent for
such stock, and shall give wrinen notics 1o the Company at such office thar he ¢lecis to conven
the same and shall state therein the number of shares o be convented and the name or names in
which he wishes the ceruficate or cemificatas for shares of Common Stock 10 be issued. The
Company shall, as spon as practicable thervafter, issue and deliver at such office w such holder
of Sedes A Preferred Siock, a cenificate or caruficatas for the number of shares of Common
Stock o which pe shall be entitled. Such conversion shall be decmed o have been made
immediately prior to the ciose of business on the date or surrdeder of the shares of Serles A
Preferred Stock to be converted, and the person or persons endtled o recerve the shares of
Common Stock issuable upon such conversion shall be treuted for all purposes as die record
holder or holders of such shares of Common Stock on sueh date,

(31) If the conversion is in comnection with an underwritien
offering of sccupties pursuant o the Secunues Act, the coaversion may, at the option of any
holder tendering shares of Sertes A Preferred Srock for conversion, be conditioned wpon the
closing with the underwriters of the sale of sacuritics pursuant (o such offering, in which event

-3






